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Passed by Shri Uma Shanker Commissioner (Appeals)
T Avrising out of Order-in-Original No SD-02/26 & 27/ AC/ 2016-17 Dated 09.12.2016
Issued by Assistant Commr STC, Service Tax, Ahmedabad
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Name & Address of The Appellants

M/s. Sanidhya Infrastructure Pvt Ltd.
Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate -authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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"N he West Regional Bench of Customs, Excise, Service Tax Appeliate Tribunal (CESTAT) at O-
=90, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016. '
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
" service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 6@@, ofz
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crbssed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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iii) The appeal under sub section (2A) of the section 86 the Finance Act 1894, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
ascompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (0I0) to apply to the Appellate Tribunal.
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2. One copy of application or O..I.O. as the case may be, and the order of the adjudication

authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of

the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on Aeins

payment of 10% of the duty demanded where duty or duty and penalty are in disputé
penalty, where penalty alone is in dispute. °
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Sanidhya Infrastructure PVt.
Ltd.', 606, Sakar-I, Nehru Bridge, Navrangpura, Ahmedébad-380009 (in short
"-appellant’) against Order-in-Original No.SD—02/26&27/AC/2016-17 dated
12.12.2016 (in short ‘impugned orders’) passed by the then Assistant
Commissioner, Service Tax Division-II, Ahmedabad (in short ‘adjudicating

authority’) .

2. Brieﬁy stated that during the course of audit of the records by the
department, it was noticed that the appellant had incurred ‘Freight-ExpenseS’ for
the period 2009-10 to 2013-14 but failed to discharge service tax liability being
recipient of taxable service in terms of Rule 2(1)(d)(v) of the Service Tax Rules,
1994 for which two SCNs dated 27.04.2015 and 21.04.2016 were issued for
recovery of service tax amounting to Rs.2,01,319/-(Rs.1,64_,193/- + Rs.37,126/-).
In reply, the appellant stated that they have already paid service tax to transporter,
who is having their own trucks and used for transporting construction materials to
Heir site; that the truck owner not is_sued any Consignment note but raised carting
\“l'aill and charged service tax from them and also produced copies of the same. The"

adjudicating authority vide impugned order confirmed demand- of service tax of
Rs.2,01,319/-(Rs.164193/—+' Rs.37126/-) alongwith interest under section 73(2)
and section 75 of the Finance Act, 1994 respectively; imposea penalty of
Rs.2,01,319/- (Rs.1,64,193/— + Rs.37,126/-) and Rs.3716/— under section 78 and

76ibid respectively; imposed penalty of Rs.20,000/- (Rs.l0,000/—'—i—'Rs.l0,000/-) on '
the appellant under section 77(2)ibid with an option fo pay 25% 'of penalty imposed

under section 78ibid if confirmed demand of service tax and interest due on it is

paid within 30 days of communication of impugned order.

3. Aggrieved with the impugned order, the appellant has.filed the present

appeal wherein, interalia, submitted that:

(a) since the transport operator viz. Jaybhole Transport Services has charged the
tax, they are not liable to pay tax otherwise it would -amount to double
payment of tax and rely upon case laws viz. Navyug Alloys pvt. Ltd. Vs. CCE,

Vadodara-I1 reported in 2009(13) STR-421(Tri. Ahmd).

(b) in present case there is no booking agent but the service provider is truck
owner and not issuing consignment note but simply issuing carting bill and
charging tax on them and hence provisions as specified in Rule 2 of Service

Tax Rule is not applicable and rely upon caseé law viz. Birla Ready Mix Vs.
CCE, Noida reported in 2013(30)STR-99(Tri. Del.). -

() Hadit been intention to tax Goods Operator Services also then Govt. had not
put services by transportation of goods by road in section 66D(p) of Negative
List of services. Hence, it is clear that the services of Goods Transport

Operator and Goods Transport Agency are different. The intention is to tax -
the services of agency and not that of truck operator. ‘ ’

(e) Iftaxis not payable on forward charge basis as service are in negative list

then there cannot be tax on such service on Reverse Charge basis. @j&mtfq
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(fy thetax charged and paid to truck operator is not in dispute and hence entire

transaction is revenue neutral because in any case tax is paid and no

revanue loss to the govt and hence denial of said fact is not proper invoking
extended period and imposing penalty. -

4. personal hearing in the matter was held on 06.10.2017. Shri.Nagesh Belsare,

Chartered Accountants, appeared on behalf of the appellant and reiterated the

ground of appeals and submitted that they had submitted the bills (para 4 of SCN
dtd.27.04.2015) while 0.1.0. says that they have not submitted the same(para 20

of 0.1.0).

5. I have carefully gone through the appeal memorandums, submission made at
the time of personal hearing and evidences available on records. I find that the
main issue to be decided is whether the appellant is liable to pay service tax under
GTA under reverse charge me&:hanism or otherwise. Accordingly, I proceed to

decide the case on merits.

6. Prima facie, I find that the appellant is a service receiver and has taken
services from transporter having their own truck, registered under éel‘vice tax rules,
who has issued carting bill and charged service tax and paid to the govt. This fact is
not in dispute. But the departmental audit is of the view that liability to pay servite
vax under GTA rests with the appellant in viéw of provisions contained in Rule
2(1)(d)(v) of the Service tax Rules; 1994 read with Notifn. No.35/2004-ST dated
03.12.2004. During the adjudication process, the appellant’s representative also
submitted copies of carting bills issued by the transporter, ST-3 returns and
challans evidencing payment of service tax by the service provider i.e. transporter
for verification. This fact is evident in para 4 of the SCN dated 27.04.2015.
However, this fact is strongly contested by the appellant during personal hearing .
held on 06.10.2017 stating that the adjudicating authority has ignored this fact in
his findings vide para 20.6 of the impugned order. In this regard, I have carefully
gone through the impugned order. 1 find that in para 20.6 on page no. 13 of the
impugned order, the adjudicating authority has clearly mentioned as under: '

“The»contention of the assessee is not correct as they had not
submitted any charts showing the amount of Service Tax charged by
the transporters and also not submitted ‘any documentary proof
regarding payment of Service Tax in government account. Thus, they
had failed to establish the proof of payment of Service Tax of
Rs.1,64,193/- & Rs.37.126/- and hence, above service taxes are '

liable to be recovered from them”.

1 find that this findings of the adjudicating authority is contrary to the facts
narrated in the SCN dated 27.04.2015. |

. . . @ /a
In this regard, I find that in case of GTA, though the liability to pay service a‘g%\-rc@stqs’zif%
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on service recipient under the law but if the same is discharged by the t ?ﬁ%§50¢5&% =
it cannot be ignored as per case law viz. Navyug Alloys pvt. Ltd. Né( C @E f
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vadodara-1l reported in _2009(13)STR—421(Tri.Ahmd) wh:er’ei_r'\ it is held as
inder: S - e . |
! 2. ‘L

wpemand(Service tax)-Person liable to pay- pemand confirmed on
receipt of goods Transport Agency service- Service tax paid by
transporter-Revenue contending that appellant alone liable for GTA
service and payment of tax by transporters not valid-Once tax paid,
same amount cannot be confirmed in respect of same services-
Impugned order set aside-Section 73 of the Finance Act, 1994 [para

Appeal_allowed |

Based on this judgement, similar view is taken in case of Umasons Auto Compo
pvt. Ltd. Vs.CCE, Aurangabad reported in 2017(47)STR-377(Tri. Mumbai)

wherein it is held as under:

k “Goods Transport Agency service-Demand-Recipient' liability-Service
‘ tax paid by service provider is accepted by Revenueg, it cannot be

-~ again demanded from the recipient of GTA service-Impugned order
@. set aside-Section 73 of Finance Act, 1994[para 2,4,5]

Appeal allowed

So, 1 find that the adjudicating authority has failed to analyze the.vital issue of

payment of service tax in the impugned order in view of the above case laws.

7. In view of the above discussion and findings, 1 set-aside the impugned order
and allow the appeal by Wéy of remand to the adjudicating authority to "decide
afresh within 30 days of communication of this order after following the principle of

natural justice.
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The appeals filed by the appellant stands disposed of in above terms.W\/7

(B4 Patel)
Supdt.(Appeals)
Central Tax, Ahmedabad.
BY SPEED POST TO:
M/s. Sanidhya Infrastructure Pvt. Ltd.,
606, Sakar-1, Nehru Bridge, Navrangpura,
Ahmedabad-380009.
Copy to:- ‘
(1) The Chief Commissioner, Central Tax, Ahmedabad Zone.
(2) The Principal Commissioner, Central Tax, Ahmedabad South (RRA Section).
(3) The Asstt. Commissioner, Cen. Tax Div.-VI(Vastrapur) , Ahmedabad-South .
(4) The Asstt. Commissioner(System), Central Tax HQ, Ahmedabacl._—SoutJj\_,A ‘
(for uploading OIA on website) . Ramy
Guard file 5 ot cs,,:‘:’wn;j '
(6) P.A.file. %







