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Name & Address of The Appellants
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~%:-
Any person aggrieved· by this Order-in-Appeal may file an appeal to the appropriate -authority in
the following way:-

tr zyca, snr zca vi hara srqRta muff@aw at rfc­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~,1994 ~ t:lffl 86 cB" 3RJT@~cITT frr:;:r cfi tfffi ~ "islT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

~~ ,fro #tar zcn, var gr vi hara 3rqh#tr 7zf@raw it. 2o, q €a
i:!lff9ccl c!,l-ljl'3o-s,~ .=fTR, 316'-tcWllG-380016

Q 1:he West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
. - -'20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016. ·

(ii) 3rd1#ta +ma@au at fa#tu arf@Rm, 1994 t Irr 86 (1) cfi 3RfT@ ~~
Plw11c1(;'11, 1994 cB" ~ 9 _ (1) cfi 3ia«fa fetffRa arf ~.i'r- 5 "B "cfR ~ -# ~ "islT
hf ya sq mer fora ors a fasg 3rft #t • sh sat #Raifaft fl aft (a gas mfr ffl ±tf) zit merfr enaznf@raUI nl ~i-ll ........1ll'11,;,,....,.1d ~-Q;@"

t, cfITT cfi "IWKf x114GJPtcjj a)?{ ~ cfi i-lllll4ld cfi~ xftlx'5::I'< cfi aif@ha a yrs a n
cgi hara #l nit, an ht 1WT 3j ,rut ·Ir #fr tug 5 Gar4 zIT ffl qi+=[ t cIBi ~
1000/- #ft 3urn aft1 Gei hara at nit, an +iM ajh amu Tr if nq; 5 a4 IT
o a am et at 6u; 5ooo/- #ta wt zfti ef hara at ir, cw hol aj.r 3lR ~ l"]<:11
uifn q; so ear zn ma unt ? ai nu; 1oooo/- #hr rat tfl
(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of

· service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in th ~r-m, ,• (ena1Gs, 2
• ._,. C, (4 '7
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bani<
of the place where the bench of Tribunal is situated.

(iii) fcffi'm~,1994 mt ElRT 86 ctr '311-mmlT Vi (21:1) <fi 3T\flffl ~~ f;i4,11qc,fl, 1994 er; f.r41, 9 (21:/J
cr; 3ffilffi f.lmfm tpJl'f ~.iT.-7 Ti mt r hf vi sr# mrr arrgnu., as4ta gr yeas (rdt) arr # fat (0IA)
rj.i:iif ~ wnforcf mcr ID1ft) 3iR ·3TIR
a!rga, nsrr: / 7 o7gar srera A2I9krn r, a7flt +nzaf@au at sm4aal $ fr ea g; al
(010) mt IDcr ~ ID1fi I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
a:;companied by a copy of order of Commissioner Central Excise (Apoeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. erizif@era rzna zycs tfefu, is7s #t if w sr4t--1 a siafa RfRa fay rm a 3mer vir
~mam ctr mcr R 6.so/- h nr Iarazyen Raz a staraft

2. One copy of application or 0.1.0. as .the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. fr yc, snre zgca vi hara a7flt mrnfeaw (a,ff@fen) Rmra6fl, 1982 ii 'cITiffi ~ 3RI~ l!J1ffiT qj]"
~~ ffl~ f.'rwrr mt 3lR 'lfr E<IFf 3WPfim FP4T "G!JclT t I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tr area, #@tzr3en eravi tars 3r4#tr nfraur (#ta) h4f 34ti #mar
a-tzr3nz r4 3f@1fer, &&y #rar 39a 3iaiiafa#rin-) 3rf@0fez#2&&(y trizn

.::,

39) f@eris: .a.6&g si Rt fa#r 3f@)fr, «&&y #t ur s ± 3iair hara#t sf arat a{ &,
arrfar #ra q4-fl smr#a3Garf&; arffgr arr a3iairsun#rsrat# 3r4f@ra &zr
uf@rzratuu 3rf@las=zt

#4tar3 raviara#3iaaia fara era" ijf@anf@?­.::, . .::,

(i) tfRT 11 gr # 3iaii ffifr ta#T

(ii) a± srma r # z{ aa -mw
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04. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subjeGt to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) iasf i, sr 3mar a ufr 34lr nf@rawh qr si areas 3rrar area n aUs
faalR@a gt at air far ·r area ah 10% 3l7@Tal'qzait srzihaaus faafa zh as c;us t- 10%

.::, .::,

aararrr sramt&l
4(1) In view of above, an appeal against this order shall lie before the Tribunal.,.on ~· .· .
payment of 10% of the duty demanded where duty or duty and penalty are in disput~ 1R:;"'1 r~~
penalty, where penalty alone is in dispute. .o- 0:'j' ..
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ORDER-IN-APPEAL

This order arises out of an appeal flied by M/s. Sanidhya Infrastructure Pvt.

Ltd., 606, Sakar-I, Nehru Bridge, Navrangpura, Ahmedabad-380009 (in short

'appellant') against Order-in-Original No.SD-02/26827/AC/2016-17 dated
12.12.2016 (in short 'impugned orders') passed by the then Assistant
Commissioner, Service Tax Division-II, Ahmedabad (in short 'adjudicating

authority') .

in present case there is no booking agent but the service provider is truck
owner and not issuing consignment note but simply issuing carting bill and
charging tax on them and hence provisions as specified in Rule 2 of Service
Tax Rule is not applicable and rely upon case law viz. Birla Ready Mix Vs.
CCE, Neida reported in 2013(30)STR-99(Tri. Del.). -

Had it been intention to tax Goods Operator Services also then Govt. had not
put services by transportation of goods by road in section 66D(p) of Negative
List of services. Hence, it is clear that the services of Goods Transport
Operator and Goods Transport Agency are different. The intention is to tax
the services of agency and not that of truck operator.

If tax is not payable on forward charge basis as service are in negative. list
then there cannot be tax on such service on Reverse Charge basis. . ,;;?- ,i.,.,, '•

. .(e)

(c)

(b)

2. Briefly stated that during the course of audit of the records by the
department, it was noticed that the appellant had incurred 'Freight Expenses' for

the period 2009-10 to 2013-14 but failed to discharge service tax liability being

recipient of taxable service in terms of Rule 2(1)(d)(v) of the Service Tax Rules,
1994 for which two SCNs dated 27.04.2015 and 21.04.2016 were issued for

recovery of service tax amounting to Rs.2,01,319/-(Rs.1,64,193/- + Rs.37,126/-).
In reply, the appellant stated that they have already paid service tax to transporter,
who is having their own trucks and used for transporting construction materials to

(heir site; that the truck owner not issued any Consignment note but raised carting
ill and charged service tax from them and also produced copies of the same. The

adjudicating authority vide impugned order confirmed demand· of service tax of
Rs.2,01,319/-(Rs.164193/-+ Rs.37126/-) alongwith interest under section 73(2)
and section 75 of the Finance Act, 1994 respectively; imposed penalty of

Rs.2,01,319/- (Rs.1,64,193/- + Rs.37,126/-) and Rs.3716/- under section 78 and
76ibid respectively; imposed penalty of Rs.20,000/- (Rs.10,000/-+Rs.10,000/-) on'
the appellant under section 77(2)ibid with an option to pay 25% of penalty imposed
under section 781bid if confirmed demand of service tax and interest due on it is

paid within 30 days of communication of impugned order.

3. Aggrieved with the impugned order, the appellant has filed the present

appeal wherein, interalia, submitted that:

0 (a) since the transport operator viz. Jaybhole Transport Services has charged the
tax, they are not liable to pay tax otherwise it would amount to double
payment of tax and rely upon case laws viz. Navyug Alloys Pvt. Ltd. Vs. CCE,
Vadodara-II reported in 2009(13) STR-421(Ti. Ahmd).
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(f) the tax charged and paid to truck operator is not in dispute and hence entire
transaction is revenue neutral because in any case tax is paid and no
rev.:?nue loss to the govt arid hence denial of said fact is not proper invoking
extended period and imposing penalty.

4. Personal hearing in the matter was held on 06.10.2017. Shri.Nagesh Belsare,

Chartered Accountants, appeared on behalf of the appellant and reiterated the

ground of appeals and submitted that they had submitted the bills (para 4 of SCN
dtd.27.04.2015) while o.r.o. says that they have not submitted the same(para 20

of O.I.O).

5. I have carefully gone through the appeal memorandums, submission made at

the time of personal hearing and evidences available on records. I find that the
main issue to be decided is whether the appellant is liable to pay service tax under
GTA under reverse charge mechanism or otherwise. Accordingly, I proceed to

decide the case on merits.

6. Prima facie, I find that the appellant is a service receiver and has taken

services from transporter having their own truck, registered under service tax rules,
who has issued carting bill and charged service tax and paid to the govt. This fact is
not in dispute. But the departmental audit is of the view that liability to pay service
tax under GTA rests with the appellant in view of provisions contained in Rule
2(1)(d)(v) of the Service tax Rules, 1994 read with Notifn. No.35/2004-ST dated
03.12.2004. During the adjudication process, the appellant's representative also

submitted copies of carting bills issued by the transporter, ST-3 returns and
challans evidencing payment of service tax by the service provider i.e. transporter

for verification. This fact is evident in para 4 of the SCN dated 27.04.2015.
However, this fact is strongly contested by the appellant during personal hearing
held on 06.10.2017 stating that the adjudicating authority has ignored this fact in
his findings vide para 20.6 of the impugned order. In this regard, I have carefully
gone through the impugned order. I find that in para 20.6 on page no. 13 of the

impugned order, the adjudicating authority has clearly mentioned as under:

0

0

"The contention of the assessee is not correct as. they had not
submitted any charts showing the amount of Service Tax charged by
the transporters and also not submitted any documentary proof
regarding payment of Service Tax in government account. Thus, they
had failed to establish the proof of payment of Service Tax of
Rs.1,64,193/- & Rs.37.126/- and hence, above service taxes are

liable to be recovered from them".

· ara
In this regard, I find that in case of GTA, though the liability to pay servicije ~f~-tr;cs:r'-1/~2· o .° .>
on service recipient under the law but if the same is discharged by the t@so %
it cannot be ignored as per case law we. avrug Amove v. 1a. we{ c age», ?... -·- §',..

'o $$ 6e,». as e· •. ·«oat· ?
#

I find that this findings of the adjudicating authority is contrary to the facts

narrated in the SCN dated 27.04.2015.
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vadodara-II reported in 2009(13)STR-421(Tri.Ahmd) wherein it is held as

inder:

Appeal allowed

"Demand(Service tax)-Person liable to pay- Demand confirmed on
receipt of goods Transport Agency service- Service tax paid by
transporter-Revenue contending that appellant alone liable for GTA
service and payment of tax by transporters not valid-Once tax paid,
same amount cannot. be confirmed in · respect of same services­
Impugned order set aside-Section 73 of the Finance Act, 1994[para

1,21

Based on this judgement, similar view is taken in case of Umasons Auto Compo
Pvt. Ltd. Vs.CCE, Aurangabad reported in 2017(47)STR-377(Tri. Mumbai)

wherein it is held as under:

"Goods Transport Agency service-Demand-Recipient liability-Service
tax paid by service provider ·is accepted by Revenue, it cannot be
again demanded from the recipient of GTA service-Impugned order
set aside-Section 73 of Finance Act, 1994[para 2,4,5]

7. In view of the above discussion and findings, I set-aside the impugned order
and allow the appeal by way of remand to the adjudicating authority to decide

afresh within 30 days of communication of this order after following the principle of

natural justice.

Appeal allowed

So, I find that the adjudicating ·authority has failed to analyze the vital issue of

payment of service tax in the impugned order in view of the above case laws.

0-

8.

0

a4raffarr zi #ra3r4 nr fszrr 3qtat fansar el
The appeals filed by the appellant stands disposed of mn above terms

5»82
(301r €I)

a.-4zra 3nrzuaa (3r4la).. • ..:,

Att t d

\Y
(B.A. P tel)
Supdt.(Appeals)
Central Tax, Ahmedabad.
BY SPEED POST TO:
M/s. Sanidhya Infrastructure Pvt. Ltd.,
606, Sakar-I, Nehru Bridge, Navrangpura,
Ahmedabad-380009.
Copy to:-
(1) The Chief Commissioner, Central Tax, Ahmedabad Zone.
(2) The Principal Commissioner, Central Tax, Ahmedabad South (RRA Section).
(3) The Asstt. Commissioner, Cen. Tax Div.-VI(Vastrapur) , Ahmedabad-South.
(4) The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad-South.
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